He stated that he was willing, for purposes of this case, to have the
judge assume that the crusher inspected on August 1 was the same crusher
examined during the earlier inspection.  The judge commented to the
effect that this concession ended the controversy. However, he marked
the inspector's contemporaneous notes for identification and received
them into evidence.

Judge Kennedy questioned the Inspector about an entry in his notes
concerning employee comments about the alleged violation.  The comments
read:  "Been that way for a week or more.  Scared to get near it."  Exh.
PX-5.  When Judge Kennedy asked the inspector, "Who told you that?", Mr.
Welsch objected based upon the informer's privilege. The judge overruled
the objection and continued to seek to determine the identity of the
employee who had made the comments. Mr. Welsch resisted the Judge's
inquiry into this area and Informed the judge that an assurance of
confidentiality had been extended to the employee. Judge Kennedy never-
theless asked the inspector whether the employee was present In the
courtroom. Mr, Welsch instructed the inspector to answer the judge's
question. The inspector responded that the employee was present.

Belcher's representative, Mr. Hunt, then informed the judge that he
had just learned that an individual (either his foreman or superintendent)
had known about the condition of the crusher prior to the issuance of
the withdrawal order. This fact apparently conflicted with what Mr,
Hunt had previously been told. After a recess suggested by the judge,
Mr, Hunt advised the judge that Foreman Miles had known about the cracked
support for at least a week prior to the August 1 inspection.  Mr. Hunt
then proceeded to offer to pay a civil penalty for the violation.

Judge Kennedy stated that he considered the violation to warrant a
$750 penalty and that, if the parties wished to enter into a settlement
agreement to that effect, he would approve it. Mr. Hunt agreed and Mr.
Welsch moved for a $750 penalty assessment. In a bench decision, Judge
Kennedy ordered the settlement approved. The judge subsequently issued
a written decision confirming the bench decision. 6 FMSHRC at 1052.

In his written decision Judge Kennedy found, inter alia, that
"Pursuant to [Department of Labor] policy ... the inspector repeatedly
evaded my questions about what [Foreman] Miles said about the hazardous
condition [of the anchors]." 6 FMSHRC at 1053. His decision purported
to contain quotations of the Inspector's testimony Including the following
statement: "I don't recall whether he said anything about how long it
had been there." 6 FMSHRC at 1053-54. The judge concluded that this
testimony was false and that the Secretary's counsel, Mr. Welsch, "made
no attempt to correct the false testimony." 6 FMSHRC at 1054.  Judge
Kennedy also stated that at the time Mr, Welsch offered to furnish the
Inspector's contemporaneous notes of the August 1 inspection, Mr, Welsch
knew that the notes contained a statement by an employee of the operator
that the anchors had "been that way for a week or more." Id.  The judge
opined that "the only employee the inspector had talked to on August 1
about the anchor was Mr. Miles." Id. Judge Kennedy concluded, "But
again the [Sjolicitor made no attempt to correct the inspector's false
testimony." Id.
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